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No. Article/ 
Section 

Stakeholder Comments/Suggestions Provided Counter Comments Commission’s 
Position 

1 Article IV,  
Operating and 
Maintenance 
Expenditure 
Section 4.3 
Evaluation of 
Operating and 
Maintenance 
Forecasts, 
 
Bad Debts 

DLPC 
(P1-2) 

Clarification is sought on how recovery of bad debts will be 
allowed by the Honorable Commission, specifically, what 
does reimbursement of previous bad debts mean, and how 
do we proceed with its filing for the 4-year regulatory 
period? 
 
In terms of sufficient documentary submissions and 
justifications, we propose that documentation submitted to 
the Bureau of Internal Revenue as compliance for writing 
off bad debts be accepted by the Honorable Commission as 
sufficient justification.  This includes documents like 
demand letter, certificate of non-collectability from a third-
party agent and board resolution. 

TRANSCO TransCo’s COMMENT: 
Bad debts may be adjusted based on the 
actual bad debts written off as reported by 
the DUs to the BIR and must be 
substantiated with demand letters, and proof 
of non-collectability from a 3rd party 
provider. Also, this should be adjusted by the 
recoveries from receivables previously 
written off. 
 
Allowance for Bad Debts is provided in the 
RDWR but there was no offset for the 
recovery of bad debts previously written off. 

Considered under Section 
4.3 of the Position Paper  

2 Corporate Income 
Tax 

SEZC 
VECO 
DLPC 
CLPC 
(Matrix, page 1 and 
Attachment 1) 
 

Should allow recovery of corporate income tax, or at least 
factor in the payment of CIT in considering the utility’s 
reasonable rate of return, or that a separate mechanism be 
had to recover CIT that is actually paid.  We note that NGCP 
is allowed recovery of its franchise tax, which practically 
takes the place of its CIT, thus DUs should also be allowed 
similar allowance/treatment.  Further, we submit that the 
Supreme Court in the case of Republic v. MERALCO did not 
actually disallow the recovery of CIT per se; recovery of CIT 
as part of operating expenses based on 
estimate/approximate figure may be disallowed but CIT 
actually paid may be recognized as a recoverable expense. 
(Excerpt from SEZC,VECO,DLPC,CLPC,attachment 1) 
(same comment with PEPOA) 
 
All taxes computed based on INCOME should not form part 
of the building block. Such costs should not be passed on 
consumers. 
(Engr. Malilin Comment, No. 1) 
 
We also observed that the Corporate Income Tax is still 
included in the rules. Evidently, this is saying that is now 
being allowed for rate setting. How does the ERC justify this 
given the MERALCO has already refunded incomes taxes 

 TransCo’s COMMENT: 
 
A number of the distribution utilities (DU’s) 
submit that the revised RDWR should allow 
recovery of corporate income tax (CIT), or at 
least factor in the payment of CIT in 
considering the utility’s reasonable rate of 
return, or that a separate mechanism be had 
to recover CIT that is actually paid. 
 
Setting the CIT to zero creates disparity 
between the power distribution sector and 
the power transmission sector. 
 
In the transmission sector, the National Grid 
Corporation of the Philippines (NGCP), by 
virtue of its franchise, pays a fixed franchise 
tax of three percent of its gross receipts in 
lieu of any taxes, including income tax. 
 
The Commission allows the franchise tax 
levied on the gross receipts of the NGCP to be 
recovered through a surcharge on customer 
invoices. 

 
Per the SC decision, 
Income tax is not allowed 
as an operating expense 
for purposes of rate 
setting.  
 
PBR Methodology allows 
CIT as a building block 
thus recoverable.  
 
Income tax is part of the 
regular recurring expense 
of DUs in doing the 
business. For NGCP, the 
franchise tax is allowed to 
be recoverable.  
 
Thus, income tax should 
be retained as a building 
block under PBR thus it 
should be recoverable.  
Agree with TransCo that if 
the income tax will be 

Annex A. 
Proposed RDWR, 
Section 4.7 

PEPOA 
(Matrix, page 7) 
 

Annex B. Issues 
Paper, Section 7 

Robert F. Mallillin 
(Paragraph 1) 

Citizen Watch 
Philippines 
(Page 1)) 



Page 2 of 36 

based on a Supreme Court Decision? 
(Excerpt from Citizen Watch Phil Comment) 

Meanwhile, stakeholders that represent 
consumer groups call for the removal of the 
CIT as a recoverable expense of DUs. 
 
TransCo’s PROPOSAL 
Retention of the Corporate Income Tax as 
part of the building blocks of the 
performance-based regulation (PBR) 
framework should be consistent with the 
Commission’s rate of return determination 
for the DU’s 
 
• If the Commission decides to maintain the 
use of weighted average cost of capital 
(WACC) in the determination of the rate of 
return, it may consider the revision of the 
RDWR to allow recovery of the CIT. This will 
maintain the parity between the DU’s and the 
NGCP. 
 
• Alternatively, the Commission may adjust 
its WACC determination to be consistent with 
its determination to set the CIT to zero. 
 
• If the Commission decides to use a 12% 
fixed rate of return, it should delete the 
income tax as part of the building blocks of 
the PBR framework.   
 
(Related discussion is presented in item 3, 
Rate of Return Determination: WACC vs 12% 
fixed rate of return) 

recoverable as part of the 
revenue requirement then 
the setting of WACC 
should also be post-tax 
WACC or net of tax.  
 
 

3 Asset Valuation 
and Regulatory 
Asset Base 
 
Annex A. 
Proposed RDWR, 
Sections 4.8-4.9 
Annex B. Issues 
Paper, Section 5.1 

MERALCO 
(Matrix, p 5) 
 
 
 

We suggest that the updated draft of the RAB Handbook be 
released first and undergo public consultation before 
finalizing the RDWR. The final mechanism for the Roll-
Forward should be reflected back into the RDWR for the 
5th RP. 
(MERALCO, p5) 

TRANSCO TransCo’s COMMENT 
The method in the roll-forward of the 
Regulatory Asset Base (RAB) should be 
institutionalized in the proposed RAB 
Handbook. There should be consistency in 
the methods employed in asset valuation and 
determination of the rate of return to avoid 
overstatement of the return on capital of the 
regulated entities. 
 
TransCo’s PROPOSAL 
Incorporate the necessary modifications in 
the RDWR based on the guidance provided in 

Agree with TransCo. We 
will ensure that there will 
be no double 
compensation in the 
determination of the 
Return on Capital.  

SEZC 
VECO 
DLPC 
CLPC 
(Matrix, page 4) 

Certain provisions in the section refer to a RAB Handbook 
that will be developed.  We propose that the 
aforementioned document be developed and finalized side 
by side with the finalization of the RDWR and the Position 
Paper for synchronization of its contents with the rules. 
(SEZC,VECO,DLPC,CLPC, P4) 
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Alfredo J. Non 
(Page 6) 

There is a need to clarify that the DU has the choice of what 
valuation to be used for the RAB after performing the test 
required under 4.8.1 of the proposed RDWR (revalued of 
historical cost). What is important is that the values can be 
verified or audited either via audited reports or the Reg. 
Asset Register if revalued. The choice of the RAB valuation 
will determine how depreciation and ROI will be calculated. 
(Excerpt Alfredo J. Non, P6) 
 
If RAB value is at revalued basis or at ODRC-WACC should 
be in Real Terms (excluding the effect of inflation). 
IF RAB value is at historical Cost- WACC should be in 
Nominal Terms (including the effect of inflation). 
(Excerpt Alfredo J. Non, P6) 

Exhibit F of the submissions of former 
Commissioner Non 

4 Risk-Adjustment 
Factor vs Equity 
Beta 
References 
 
Annex A. 
Proposed RDWR, 
Section 4.11.7 
 
Annex B. Issues 
Paper, Section 
5.3.4 

Meralco 
(Matrix, p 11) 

The nature of the RAf is scoring system approximating the 
risk of a DU. The RAf is not verifiable by market 
observation and thus is seen to allow much room for 
arbitrariness and subjectivity. A complication with this 
approach, is that it penalizes well-run companies (with 
reference to Susceptibility to losses, Management and 
Governance) with a lower RAf while providing not-so-well-
run companies with a higher RAf which seems inconsistent 
with the objective of improving the overall performance of 
Regulated Entities. This further strengthens the argument 
for a simpler and more stable determination of the rate of 
return. 
(Excerpt, MERALCO,P11) 

TRANSCO TransCo’s COMMENT 
In the first draft of the RDWR, TransCo 
provided comment that the Risk Adjustment 
Factor, Raf, has key weaknesses: 
• The RAf is not properly grounded on theory. 
It is inconsistent with the CAPM: the RAf 
may include idiosyncratic risks. 
• The RAf is based on subjective 
determinations on (1) the risk categories; (2) 
the weights of each risk category; (3) the 
upper bound and lower bound for the risk 
category; and (4) adjustment factor for each 
risk category.   
• The regulated distribution entities are 
allowed to submit their proposal on risk 
categories, weighting and preliminary 
adjustment factor; there is a great likelihood 
to overestimate the risks which the 
Commission cannot validate. 
• The RAf opens the possibility of providing 
additional returns for inefficiencies of a 
regulated distribution entity.  
The adoption of RAf as an approach in WACC 
determination is quite limited. There are few 
regulatory jurisdictions that employ RAf. 
Mature regulatory jurisdictions continue with 
the basic CAPM despite its limitations. 
 
TransCo’s PROPOSAL 
Revert to the traditional equity beta estimate.  
With the use of RAf, the adjustment will 

Agree with TransCo. But 
we will explore based on 
the submissions of the 
DUs so we can conclude 
whether it has basis or 
not.  
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always be more than 1, while the equity beta 
may be less than 1.  Thus, the RAf will always 
adjust upward, which may not always be 
appropriate. Thus, the ERC should maintain 
the equity beta; Abandon the option to use 
the risk-adjustment factor, RAf. 

5 Sec. 3.2. Reset 
Timetable 

MERALCO  
(Page 3) 
 
 

The indicated timelines for utilities to file revenue 
applications by June 2021 is too short. In the past, utilities 
were given 6 to 7 months to between the issuance of the 
final RDWR and Position Paper to the actual revenue filing. 
A reset application is a long process that involves 4-year 
projections, specific cost justifications and calculations. 
Utilities can only prepare and dedicate personnel to a reset 
filing only when the rules are in place since the focus is to 
carry out daily operations by default. Utilities also need to 
align its proposals with the any new provisions of the 
RDWR and Issues Paper. 
(MERALCO,P3) 

PEPOA We noted that some comments mentioned 
that the Reset Timetable is “too short”, while 
others commented that it will take “too much 
time”. We respectfully request the Honorable 
Commission to adjust the original timetable 
reasonably, so as to afford the DUs enough 
time to prepare for the filing of the 
application. The DUs cannot file their 
respective applications until these milestones 
have been completed: finalization of the 
RDWR, Position Paper, RAB Handbook, and 
other relevant issuances necessary as 
reference for the DUs’ application. 
 
However, we also caution that the Reset 
Timetable should not be inordinately 
extended. 

We will consider 
adjustments that is fair to 
the consumers.  

AGHAM 
(Page 3) 

The Reset Process and time table will take too much time. It 
is suggested that this process should be explained 
thoroughly to the Public. 
 (AGHAM, P3) 

 

6 RDWR  
Sections 4.8- 
Asset Valuation;  
 
Section 4.9 
Regulatory Asset 
Base; 
 
Section 4.10 
Regulatory 
Depreciation 

Former Com. Alfredo 
Non 
( WACC, Covering Letter 
& Exhibit A, p. 2) 

Please refer to the Summary of Comments and suggestions 
under Sections 4.8; 4.9; and 4.10 of the RDWR. 
 
In addition, the statement in the third paragraph of 5.1.1- 
Issues Paper should read as follows: 
 
“The value of RAB rolled forward during the 5th RP will be 
the basis on which a Regulated Entity’s Depreciation and 
reasonable return on capital to be recovered as part of its 
annual revenue requirement will be determined. Therefore, 
it is important to apply the proper RAB-WACC 
relationships in the calculation of said annual revenue 
requirement as follows: 
 
If RAB value is at revalued basis or at ODRC-WACC should 
be in Real Terms (excluding the effect of inflation). 
 
IF RAB value is at historical Cost- WACC should be in 
Nominal Terms (including the effect of inflation). 
 
While there is a need to ensure that the investor recover the 

PEPOA One purpose of revaluing assets is for the 
DUs to be entitled to return on, and no longer 
return of, capital after the end of the useful 
life of assets, otherwise, the DU would have 
to keep replacing assets, thereby increasing 
RAB (i.e., new capex additions against 
revalued old fixed assets) and thus negatively 
affecting consumers (via higher return on 
and of capital leading to higher ARR). 
Revaluation involves many factors 
considered on the carrying value, and not 
purely due to inflation.  It is affected by the 
state of the economy, forex rates, market 
supply and demand for materials, etc. (lots of 
moving parts).  As an example, changes in 
forex rates are supposed to be driven by the 
inflation differential between countries, but, 
this is also driven by monetary policy, global 
economy, forex trading, etc.  Inflation 
captured in revaluation is incidental only, 
thus referring to inflation as a principal 

Agree with TransCo on 
the revaluation. As 
regards the inflation, it is 
important to consider the 
period of implementation 
and the period when the 
parameters where 
derived.  
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loss in the value of its investments because of inflation, this 
can be done either through the revaluation of the RAB or 
include inflation in the WACC  (by using Nominal rate) – 
BUT NOT IN BOTH. 
 
This means if RAB is at revalued amount or ODRC, WACC 
should be at real interest (excluding inflation). 
If RAB is at Historical cost, then WACC should be at 
Nominal Interest (including inflation). 
 
To continue with the present practice by some DUs to value 
the RAB at ODRC and compute ROI based at Nominal 
WACC will OVERSTATE THE RETURN IN THE ANNUAL 
REVENUE REQUIREMENT. 
 
The above distinction is necessary because in calculation for 
Depreciation or Return of Capital basis for computing 
depreciation is always RAB at ODRC value to properly 
compensate the investor for the impact inflation; However, 
in calculating for the ROI, the type of WACC to be used 
would depend on 

purpose of revaluation confuses the rationale 
and the implementation. 
It is difficult to say that having inflation in 
WACC is double counting, especially in terms 
of implementation.   How will inflation be 
removed from the WACC?  It is not as simple 
as just deducting inflation or removing an 
inflation component.  Beta and market risk 
premium (MRP) calculations are affected by 
inflation.  Different markets or industries are 
exposed to inflation differently – each has its 
own inflation. It’s difficult to say what exactly 
the inflation on a DU or a specific region is, 
and it is difficult to come up with a beta or 
MRP that is adjusted for that (since Beta and 
MRP are driven by the overall market, which 
is affected by inflation differently from just 
DUs or just Philippine companies). 

7 
 

RDWR  
Sections 4.8- 
Asset Valuation;  
 
Section 4.9 
Regulatory Asset 
Base; 
 
Section 4.10 
Regulatory 
Depreciation 

Former Com. Alfredo 
Non 

Exhibit A: pp. 2-3; 
Exhibit B: pp. 11-15; 
Exhibit D: pp. 16-17 

MERALCO Change/Amendment of WACC and RAB 
Valuation Determined for 3RP under the 
Final Determination 
Mr. Non asserted that there was an error in 
the calculation of the WACC and RAB 
valuation determined during the 3RP. If is his 
position that the provisional MAPs for the 
3rd RP could still be amended. 
 
In the case of MERALCO's 3RP reset, as well 
as other Group A DUs, these proceedings 
were in accordance with the Rules for setting 
Wheeling Rates (RDWR) issued by the ERC 
in December 2009. This has likewise 
undergone the process of comments and 
consultations. The cases also went through 
various hearings and evaluation made by the 
ERC and its consultants. The use of the RAB 
under Optimized Depreciated Cost and 
nominal WACC were part of the approvals 
made by the ERC for all DUs. 
 
We note that, with respect to the Final 
Determinations issued by the ERC, 
particularly for the 3rd RP for Group A DUs, 
the same is considered final and executory. 
Thus, the terms provisions and calculations 
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found in the said Final Determination are no 
longer be open to question. 
 
The Final Determination sets out the position 
of the ERC with respect to the Annual 
Revenue Requirement (ARR) and Maximum 
Average Price (MAP) for the 3rd RP. In the 
case of MERALCO, this Final Determination 
was issued on 06 June 2011. 
 
Thereafter, in separate and distinct 
proceedings from the Final Determination, 
DUs filed for the translation of the MAP into 
distribution rates for each of the customer 
classes. Even if these proceedings remain 
pending, the determination of the applicable 
MAP and RAB valuation for the 3rd RP is no 
longer at issue in these proceedings as these 
were already settled and made immutable 
with the lapsed of the period within which to 
appeal or reconsider the Final 
Determination. As such, and consistent with 
the RDWR, the ARR and MAP computed in 
the Final Determination cannot be amended 
in the MAP translation proceedings. 
 
There is likewise no basis for the amendment 
of the final and executory Final 
Determinations on the basis of Article XIII of 
the RDWR. Article XIII contemplates 
situations where the ERC made a decision on 
the basis of information provided to the ERC 
that was false or misleading in a material 
document or fact, or on basis of analysis 
provided to the ERC by a Regulated Entity 
which incorporated a material calculation 
error. In those instances, the ERC may 
revoke he decision and make a new decision 
in substitution for the revoked decision. 
These situations are not present in the Final 
Determinations issued by the ERC. Evidently, 
what is being postulated by former 
Commission Non is an alleged erroneous 
calculation based on existing rules and not 
based on false or misleading analysis 
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provided by the Regulated Entity. Clearly, the 
aforecited provision does not apply. More 
importantly, we reiterate that the decisions 
made by the ERC in the Final Determination 
that has already lapsed into finality must be 
respected. 
(Excerpt from MERALCOs Counter-
comment) 

8 
 

RDWR  
Sections 4.8- 
Asset Valuation;  
 

Alfredo Non 
 
( Exhibit D: pp. 16-26) 

if the RAB value is at revalued basis ( or at ODRC), 
WACC should be in real terms (excluding the effect of 
inflation). On the other hand, if RAB value is at 
historical cost, WACC should be in nominal terms 
(including the effect of inflation. 
(Excerpt, Alfredo Non,P6) 

MERALCO Proposed WACC Determination 
and RAB Valuation for 5RP 
In his comments, Mr. Non proposed a 
formula on how to determine the 
depreciation (return of capital) and ROI 
(return on capital) components in the 
ARR will be calculated. In this proposal, 
if the RAB value is at revalued basis ( or 
at ODRC), WACC should be in real terms 
(excluding the effect of inflation). On the 
other hand, if RAB value is at historical 
cost, WACC should be in nominal terms 
(including the effect of inflation).  
 
In the decisions rendered by the 
Supreme Court on the applicable rate of 
return to apply to DUs, it should be noted 
that there was never a discussion on 
whether the rate of return should be real 
or nominal. This is premised on the fact 
that the determination thereof is left to 
the determination of the regulator 
provided that will ensure a reasonable 
rate of return for the DU. In fact, the rate 
of return previously prescribed is a legal 
rate. 
 
Under PBR, the ERC uses a nominal 
WACC to determine the appropriate rate 
of return. A nominal WACC was adopted 
since the cost of capital and interest rates 
are normally expressed in nominal 
terms. Because a real WACC is usually 

As regards the inflation, it 
is important to consider 
the period of 
implementation and the 
period when the 
parameters where 
derived. 
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derived from a nominal WACC by 
removing the forecasted inflation 
component, translating a nominal WACC 
to real increases complexity and 
subjectivity in the WACC calculations. 
Moreover, using a real WACC may 
adversely affect the DU's ability to 
finance CAPEX projects since this 
effectively creates a mismatch in levels of 
financing costs (based on nominal terms) 
and cost recovery (based on real terms). 

9 In response to the 
ABS CBN new 
coverage of the 
Overbilling aired 
last May 11, 2021, 
Atty. Valles 

MERALCO/ATTY. 
VALLES 

"What Ex Comm Non wants is for ERC to adopt a regulation 
that will impose an unreasonable rate of return on all 
utilities including NGCP, and retroact this to past periods 
even if the rates have already been approved by ERC and 
have become final. This retroactive rate making which is 
illegal. 
 
Let us allow ERC to complete the legal process of review 
and not pre-empt it by coming out in media and making 
erroneous allegations. Ex comm Non should know how to 
follow the rules." 

Alfredo Non 1. Meralco and Atty. Valles are aware of the 
overbilling issue 
 
As disclosed in the 2019 Annual Report of 
Meralco (page 99), the billing rates for 2012 
to 2019 are still provisional rates and, as of 
February 24, 2020, Meralco continues to 
await the final approval of the ERC (Please 
refer to Exhibits A and B). The 2019 annual 
report disclosure stated that-  
 
Meralco recognized provisions for any 
resulting over-recoveries. The movements in 
and the balances of the "Other noncurrent 
liabilities" account in the consolidated 
statements of financial position substantially 
represent these provisions, consistent with 
the limited disclosure as allowed in 
Philippine Financial Reporting  (PFRSs) as it 
may prejudice the position of Meralco. > 
 
For financial accounting purposes, this 
means that Meralco already recognized 
provisions for losses due to over- recoveries 
(approximately P10 billion annually) such 
that even if the gross revenues are overstated, 
its net income still comes up within target. 
This is like playing a hide and seek with the 
consumers. It is like a vicious game. If the 
overbilling is not discovered and corrected, 
the consumers will continue to be billed in 
the same manner and windfall profits will be 
enjoyed by Meralco consistently. 
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2. Atty. Valles claims that I want ERC to 
adopt a regulation that will impose an 
unreasonable rate of return on all utilities. 
 
Nobody can order or even request the ERC to 
adopt any kind of regulation — especially if it 
will impose an unreasonable rate of return. 
Atty. Valles should know that these actions 
are not just for the ERC and the petitioner to 
decide. Public consultations and/or public 
hearings are required. 
 
Secondly, I have not even suggested changing 
the rate of return that has been adopted by 
the ERC. Only the 3rd RP has almost 
completed a rate reset process with an 
approved WACC based on a study by 
consultants and, adopted in the Final 
Determination under ERC Case No. 2010-
069 RC dated June 6, 2011 (page 64) as 
follows: 
 
               Nominal WACC 14-97% (Including 
Inflation) 
 Real WACC 7-97% (Excluding 
Inflation) 
 
I have no objections to these rates and I am 
not asking ERC to change these either. I 
object to the manner in which the rates were 
used in the computation of the Return on 
Investments as discussed later. 
 
The Regulatory Asset Base (RAB) at ODRC 
were also taken from the same Final 
Determination in ERC Case No. 2010-069 RC 
dated June 6, 2011 (page 60) also attached 
and which, Meralco agreed to also. 
 
The RAB at Historical Cost was determined 
based on the audited balance sheet in the 
Annual Report from 2012 to 2019 (Net of 
depreciation and after adjusting for assets 
not financed by Equity or Borrowings. 
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While to me it seemed that the RAB values 
based on ODRC are on the high side (ODRC 
is almost double the historical cost value), I 
cannot disagree that ODRC is also an 
acceptable valuation methodology for RAB. It 
is in the use of a Nominal WACC on a RAB 
valued at ODRC which I object because this is 
WRONG. 
 
THE ISSUE: International regulations allow 
utility companies to fully recover its 
investments in utilities. Since utilities are 
accounted for in the financial statements at  
historical cost, the Utility company cannot 
fully recover its original investment because 
of the impact of inflation. As such, the utility 
company is generally allowed to recover the 
loss from inflation from the revaluation of the 
RAB (by using replacement cost or ODRC) 
OR, via the WACC by using Nominal rate - 
BUT NOT IN BOTH!!! 
 
In the computation of Meralco's Allowed 
Revenue for the Third RP (2012 to 2015), the  
return on investment (ROI) was computed by 
applying the Nominal WACC (including  
inflation) against the RAB at ODRC (also 
including inflation) which is erroneous due to 
double recovery of inflation. ROI should have 
been computed based RAB at ODRC against a 
Real WACC OR RAB at Historical Cost 
against a Nominal WACC. 
 
SO, IF THERE IS ANYTHING 
UNREASONABLE HERE, IT IS HOW 
MERALCO COMPUTED ITS RETURN ON 
INVESTMENT WHICH IS OVERSTATED 
(RECOGNIZING THE EFFECT OF 
INFLATION TWICE). IT IS NOT THE RATE 
OF RETURN THAT IS UNREASONABLE 
BUT THE WAY MERALCO USED THE 
RATE OF RETURN. 
 
3. Atty, Valles is making a material 
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misrepresentation by claiming that the rates 
used by Meralco during the periods in 
question are already Final and, may no 
longer be changed. 
 
In its Annual Report (Copy in Exhibit A ), 
Meralco disclosed that the billing rates used 
from 2012 to present are only provisional 
rates. Summarized in Exhibit B are these 
provisional rates and their approval status 
with the ERC. 
 
In December 2020, Meralco filed an 
Application to ERC proposing a true up of its 
Actual Weighted Average Rate (AWAT) for 
period 2012 to November 2020 of P1.44 
against the IAR of P1.381 with the resulting 
difference of PO.06/kWh (equivalent to P13.9 
Billion) to be refunded by Meralco over 24 
months. In this Application, Meralco 
requested ERC to treat the IAR as the Final 
Rate because of the lapse of time. THIS 
REQUEST BY MERALCO CONFIRMS THAT 
THE RATES ARE NOT YET FINAL . 
FURTHERMORE, THEIR 
RECOMMENDATION IS NOT LEGALLY 
SUPPORTED AND UNFAIR TO 
CONSUMERS WHO WILL BE DEPRIVED 
OF BEING REFUNDED FOR ANY EXCESS 
PAYMENTS MADE TO MERALCO OVER 
THE PAST NINE YEARS. 
 
THERE IS NO DOUBT THAT THE BILLING 
RATES USED BY MERALCO FROM 2012 TO 
THE PRESENT ARE PROVISIONAL RATES 
ONLY AND NOT FINAL AS CLAIMED AND 
MISREPRESENTED BY ATTY. VALLES. 
 
THEREFORE, IT IS MERALCO THAT IS 
MAKING THE ILLEGAL SUGGESTIONS- 
NOT ME 
 
4. Atty. Valles claims I am pre-empting the 
completion of the legal process. 
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ON THE CONTRARY, it is Meralco that is 
trying to pre-empt the legal process by filing 
its Application under ERC Case No. 2020-
043 RC. Under this Application, Meralco 
wants to short cut the process by proposing 
its true up proposal which would have the 
effect of (a) abandoning the 4th and 5th 
regulatory reset process; (b) considering its 
AWAT as correct and audited; (c) considering 
the IAR as Final without validation and 
public hearing; and, (d) by paying the refund 
of P13.9 billion, Meralco will be absolved 
from any further liability or obligation. In 
effect the erroneous calculation of the ARR 
during the Third RP will be swept under the 
rug and deprive the consumers of the return 
of their money over collected by Meralco. 
Analyzed carefully, this move by Meralco is 
not only a pre-emptive move but, could be 
viewed as a calculated effort to defraud its 
consumers. 
 
(EXHIBIT A and B mentioned in this 
Comment is attached) 

10 General Comment NASECORE The issues surrounding the Lapsed Period must first be 
settled before proceeding with the regulatory reset process 
for the 5RP. 
 
 
As pointed out by the National Association for Electricity 
Consumers for Reforms, Inc. (NASECORE). 

Alyansa ng 
mga 
Grupong 
Haligi ng 
Agham at 
Teknolohiya 
para sa 
Mamamayan 
(AGHAM) 
MANUEL 
LAW 
OFFICE 

As correctly pointed out by the National 
Association for Electricity Consumers for 
Reforms, Inc. (NASECORE), to put closure 
on the 4th Regulatory Period before any 
action is taken on the 5th Regulatory Period. 
 
This is an indispensable requirement as the 
resolution of the 4th Regulatory Period, 
including the Lapsed Period, would serve as 
inputs to the rate applications of the DUS for 
the 5th Regulatory Period which is set to start 
in July 2023. Otherwise, it will create a 
situation where the Honorable Commission 
will set rates for the 5th Regulatory Period 
which would then be amended or modified by 
a subsequent ruling for the Lapsed Period. 
This appears to go against the orderly 
sequence for rate setting. Hence, it is obvious 
that there is a legal impediment to proceed to 
the 5RP without first resolving with finality 
the rates to be applied to the Lapsed Period. 

The Commission will 
separately review the 
lapsed period. Review 
results of the lapsed 
period will serve as an 
input to the next 
regulatory reset (refer to 
Section 12.8 of the 
Position Paper)  



Page 13 of 36 

 
Moreover, further delay in the resolution of 
the issues governing the Lapsed Period would 
work to the prejudice of the DUS and 
consumers. As such, the Honorable 
Commission must first determine the rates 
for the Lapsed Period in an expeditious 
manner, taking into consideration fairness 
and reasonableness in resolving the same. 
 
With this in mind, and as pointed out in the 
comments made by the other stakeholders, 
the use of RORB to address the rates for the 
Lapsed Period may not be the best solution. 
Since the rate cases under RORB will take a 
very long time to resolve, it will not be fair to 
consumers to suffer and wait again for so 
many years before they receive the benefits of 
lower rates for the Lapsed Period. 
 
At the moment, there is a pending case filed 
by MERALCO under ERC Case No. 2020-
043RC, wherein AGHAM is a party, where it 
proposed a manner of addressing the Lapsed 
Period. The Honorable Commission should 
first resolve this petition as the determination 
thereof, if favorably acted upon, may be 
applied to all other DUS as the way to 
address the rates for the Lapsed Period. It is 
respectfully submitted that other DUS should 
be mandated by the Honorable Commission 
to refund the excess collection over what was 
allowed under their current rates, similar to 
what MERALCO has voluntarily done in ERC 
Case No. 2020-043RC. 
 
From the foregoing, considering that the 
price of electricity affects all persons in every 
household and every business any further 
delay in the regulatory reset process of 
Regulated Entities will be to the detriment of 
the consuming public. Aside from being a 
basic necessity, electricity is an important key 
to national development and recovery, 
economic growth and social progress most 
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especially during these trying times where 
the ongoing pandemic has caused economic 
havoc to the general populace. The stability of 
the electricity prices is essential as the 
country moves forward from the COVID-19 
pandemic. 

11 Treatment of the 
Lapsed Period 
 
Annex B. Issues 
Paper, Section 
12.8 

NASECORE 
(Paragraph 7) 

This proceeding is therefore premature and should be held 
in abeyance, pending a final determination of the rates for 
the lapsed period in ERC CASE NO. 2020-043 RC and other 
similar cases. 
(NASECORE,Paragraph7) 

TRANSCO TransCo’s COUNTER PROPOSAL 
NASECORE argues that the conduct of the 
proceedings in relation to the fifth regulatory 
reset are “premature and should be held in 
abeyance, pending a final determination of 
the rates for the lapsed period in ERC CASE 
NO. 2020-043 RC and other similar cases.” 
Let the Commission proceed with the Fifth 
Regulatory Reset. 

Same as comment #10 

12 
 

N/A NASECORE 
(Pars. 6 to 7, p.2) 

This proceeding is therefore premature and should be 
held in abeyance, pending a final determination of the 
rates for the lapsed period in ERC CASE NO. 2020-
043 RC and other similar cases. 

MERALCO 
 

Resolution of 4th RP Related Cases 
before Proceeding to 5th RP 
MERALCO respectfully asserts that the 
determination of the rates for the lapsed 
period should undergo a full regulatory 
rest process. As NASECORE itself 
acknowledge in its comments, the lapsed 
period covered around seven (7) years. 
Undergoing full regulatory reset process, 
whether PBR or RORB, at the time will 
cause substantial delay which would 
further exacerbate the regulatory lag to 
the detriment of the utility and electricity 
consumers. It is for this reason that 
MERALCO filed ERC Case No. 2020-
043RC ( the 'AWAT Case") in order to 
address the rates, govern the lapsed 
period in and expeditious manner. 
 
From a procedural standpoint, all issues 
regarding the lapsed period should be 
resolved before proceeding with the 5th 
RP as decision on the lapsed period (e.g., 
rate of return, RAB) will have natural 
consequences on the determination of 
the proper distribution rate for the 

same as above 
 

Real Brotarlo Real 
Law Office 
( Pars. 5 to 8, pp. 2-3) 

I believe the Commission will be committing a great 
disservice to the consumers if it decides to push 
through with the 5th RP without properly determining 
the rates for the Lapsed Regulatory Years, considering 
that based on the ERC’s Issues Paper, the Return on 
Rate Base (RORB) Methodology will be utilized for 
this period. PBR cannot be used for the Lapsed 
Regulatory Years precisely because it is prospective in 
nature. Hence, the commission will be constrained to 
use RORB, which is an abandoned methodology, to fix 
the rates. While both PBR and RORB are 
internationally accepted methods of setting rates, this 
Honorable Commission will recall it chose to adopt 
PBR after decades of using RORB. Finally, I would like 
to raise in issue the potential implications of this case 
on any pending PBR-related cases. A full and complete 
determination of any such pending PBR-related cases 
must first be resolved by the Honorable Commission. 
If these cases are pending before any other judicial or 
quasi-judicial bodies, the resolution of these cases 
must be awaited following the principle of judicial 
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courtesy. 
(Excerpt, Real Brotarlo Real Law Office,P2-3) 

succeeding period. Thus, MERALCO 
reiterates its comment that the ERC 
should first resolve the AWAT case 
before  MERALCO and the Group A DUs 
commence any regulatory reset process 
for the 5th RP for the reason discussed by 
MERALCO in its initial comment. 

13 N/A   (a) ERC Case No. 2019-003RM's effect on ERC Case No. 
2020-043RC (the AWAT Case);  

Real Brotarlo 
and Real Law 
Offices 

I wish to emphasize that for orderly process, 
and with all due respect, the Fifth Regulatory 
Period (5th RP) should be deferred and held 
in abeyance until the Lapsed Period is 
resolved with finality. On this, I join the 
observation of NASECORE that proceeding 
with the 5th RP has no legal basis and may be 
premature given that the 4th RP and/or 
Lapsed Period has yet to be resolved. I also 
submit that there are legal and procedural 
implications of proceeding with ERC Case 
No. 2019-003RM and ERC Case No. 2020-
043 RC simultaneously. As extensively 
explained in my letter dated April 12, 2021, 
my proposal to hold the upcoming 5th RP in 
abeyance rests on the fact that ERC Case No. 
2020-43 RC is already in the evidentiary 
stage, and especially since this Honorable 
Commission already issued a provisional 
authority to commence implementing the 
refund. The implementation of the 5th RP 
would have adverse effects on the current 
refund being implemented by MERALCO 
pursuant to this Honorable Commission's 
directive. 
 
After perusing through the comments 
submitted to the Honorable Commission, it 
became more apparent that the abeyance or 
suspension of the 5th RP should be 
sustained, considering that: (a) the 
determination of the rate applicable for the 
Lapsed Period is fundamental to the eventual 
determination of rates for the 5th RP; and (b) 
the simultaneous hearing of the cases, which 
have intrinsically related issues, may result in 
conflicting decisions. It is abundantly clear 

Agree this is consistent 
with the Commission’s 
position on PBR in 
denying the petition of 
MSK.  
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that, in order to secure an effective and 
orderly administration of the 5th RP, a final 
determination of ERC Case No. 2020-043 RC 
must first be had. It is submitted that the 
applicable rates which will govern the next 
regulatory years, will depend on the due 
determination of the rates applicable for the 
Lapsed Period. With this, I believe that the 
Honorable Commission should reconsider 
trying these cases simultaneously and instead 
focus on ERC Case No. 2020-043 RC first. As 
a nation suffering from the economic, 
physical and psychological backlash of the 
COVID-19 Pandemic, this Honorable 
Commission owes it to us, the public, to 
ensure that applicable rates moving forward 
are commensurate with progress and in 
keeping with its mandate under the EPIRA to 
provide least cost of electricity. 
 
Moreover, as raised in the comments by 
several parties, including MERALCO, the 
issues raised in ERC Case No. 2020-43 RC 
can be considered as a prejudicial question, 
which logically should be resolved first, as it 
would have a direct influence in the 
determination of the appropriate rate in ERC 
Case No. 2019-003RM. It would be 
impossible under the current RDWR 
guidelines to make an appropriate regulatory 
reset of the Lapsed Period. Based on my 
readings of the RDWR, each Regulated Entity 
must provide the ERC with their respective 
total energy and demand forecasts, as well as 
historical energy consumption and maximum 
demand figures for each of the four (4) 
regulatory years of the Previous Regulatory 
Period. These factors are taken into 
consideration in determining the rate for the 
Subsequent Regulatory Period. 
Notwithstanding this, I wish to stress that I 
am not seeking for a delay in the proceedings 
of ERC Case No. 2019-003RM, but rather a 
guarantee from this Honorable Commission 
that the established guidelines and rules for 
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the determination of the applicable rate be 
observed. Additionally, this Honorable 
Commission owes it to the public that a 
determination of the rate for the Lapsed 
Period be made in the most expeditious 
manner. Allowing both cases to be heard 
simultaneously will not achieve this objective 
considering that the due determination of the 
rate for the Lapsed Period must necessarily 
be made first before proceeding to the 
implementation of the 5th RP. With all due 
respect, we should not put the cart before the 
horse. 

14 Page 1 of Mr. Non 
Comment 

Mr. Alfredo Non PBR is a better rate-setting methodology than RORB. 
 
 Mr. Alfredo Non's comment that "PBR is a good alternative 
to the previous RORB" 

Alyansa ng 
mga 
Grupong 
Haligi ng 
Agham at 
Teknolohiya 
para sa 
Mamamayan 
(AGHAM) 
MANUEL 
LAW 
OFFICE 

At the outset we agree with Mr. Alfredo Non's 
comment that "PBR is a good alternative to 
the previous RORB" 
 
In fact, in ERC Case No. 2015-008 RM, 
where AGHAM participated in the 
proceedings, the Honorable Commission 
already made a determination that PBR, as 
against RORB, is not infirm considering the 
disadvantages of RORB.  
 
This shift from one rate setting methodology 
to another would unavoidably result to a 
protracted review process which will not be 
to the best interest of both the DUS and 
customers as further described below. 
 
Thusly, with all due respect, we maintain our 
position that, since the Honorable 
Commission already found that RORB had 
many issues in its implementation, the 
proposed reversion of the Honorable 
Commission to RORB for the Lapsed Period 
would not be beneficial to both electricity 
consumers and the DUs. 

Agree this is consistent 
with the Commission’s 
position on PBR in 
denying the petition of 
MSK. 

15 N/A Real Brotarlo and Real 
Law Offices 

(c) the proposal to revert to the Return on Rate Base 
(RORB) Methodology for the Lapsed Period. 

Real Brotarlo 
and Real Law 
Offices 

On the proposal to return to the RORB 
methodology for the lapsed period, it can be 
seen that all parties are consistent in 
advocating that the application of the same 
has no legal basis. It is violative of the 
principle of prospective application of 
regulation, and such is detrimental not only 

Agree this is consistent 
with the Commission’s 
position on PBR in 
denying the petition of 
MSK. 
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to distribution utilities (DUs), but also to the 
consumers. As highlighted in the comment of 
former Energy Regulatory Board (ERB) 
Chairman Rex V. Tantiongco, he explained 
that the application of RORB is a very lengthy 
process and does not assure the customers of 
a refund. He also emphasized that "RORB is 
not a cure to address a gap in regulation". 
Similarly, it is well to note that this 
Commission has previously ruled that the 
PBR System is more beneficial to the 
consumers, which is why this Honorable 
Commission in ERC Case No. 2015-008RM 
resolved to abandon the RORB in the first 
place. A comparison of said comments with 
the provisions of the RDWR appear to 
corroborate my observations that RORB is 
not beneficial to the consumers and should 
not be utilized for the Lapsed Period. 
Refraining from using the RORB to address 
the Lapsed Period ensures the predictability 
and stability of utility rates. It shall also 
prevent MERALCO from recovering losses 
that stem from improper forecasting, and 
shall prevent setting a dangerous precedent 
where regulators can nonchalantly ignore its 
own rules, guidelines, and decisions. While I 
agree that rules can be relaxed from time to 
time, it can only be justified for good cause 
and only if justice can be achieved. With all 
due respect, the Honorable Commission has 
not demonstrated to the public why it 
proposes to depart from its own rules and 
guidelines, nor has it shown any benefit to be 
obtained from denying our proposals. 
Moreover, I register my agreement with the 
comment made by PEPOA that any 
discussion on the treatment of the Lapsed 
Period should be decoupled from these 
discussions on the RDWR. Separate rule-
making proceedings should be initiated on 
how to address the Lapsed Period. 
 
Finally, it is noteworthy to highlight the 
necessity of conducting further public  
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consultations in order to thoroughly thresh 
out the viability of the all the comments 
submitted. I firmly believe that these 
consultations will not only provide the proper 
forum to discuss these matters, but will also 
allow the public to be well informed and 
educated. 

16 PEPOA, P11-12 PEPOA To adopt a streamlined process to resolve the lapsed period. Winston 
Mayo Ginez 

I join the position of other stakeholders that 
the ERC should adopt a streamlined process 
to resolve the lapsed period. Truthfully, the 
lack of resolution on how to address the 
lapsed period would not only result to 
regulatory instability and uncertainty, but 
more so, be detrimental to both electricity 
consumers and distribution utilities alike. 
 
While the proposed Issues Paper (Section 
12.8) mandates that the rates applicable for 
the lapsed period shall be determined using 
RORB, the same, respectfully, will run 
counter to the well-established principle in 
rate regulation against retroactive rate-
making and the constitutionally enshrined 
principle of due process of law. As previously 
communicated, any form of rate-setting 
methodology should be prospective in 
application. As such, there is no legal basis to 
apply either PBR or RORB during the Lapsed 
Period. In this regard, this position appears 
to be aligned with the comments submitted 
by the Private Electric Plant Owners 
Association (PEPOA). 
 
It should be emphasized that the RORB 
process may not be the most expeditious 
manner to adopt as the rate-setting 
methodology for the lapsed period or is it the 
most beneficial to electricity consumers. As 
discussed in my earlier correspondence, 
Section 43 1 of Republic Act 9136 or the 
Electric Power Industry Reform Act of 2001 
(EPIRA) sets out conditions that the ERC 
must comply with if it chooses to adopt 
RORB. Thus, the ERC cannot perfunctorily 
skip and contravene these requirements all in 

We agree that it should be 
simple and 
straightforward but also 
should be reasonable not   
to detriment the interest 
of the consumers. 
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the name of finally pursuing a regulatory 
reset. Thusly, I submit that since there were 
no rules that applied during that lapsed 
period, the ERC can consider an outright 
reduction of the WACC to a regulated rate of 
return of 12% which, as discussed above, has 
been accepted as fair and reasonable by the 
Supreme Court and is still currently being 
implemented by other regulators in the 
Philippines. 

17 
 

Treatment of the 
Lapsed Period 
 
Annex B. Issues 
Paper, Section 
12.8 

MERALCO 
(Matrix, p 1, General 
Comment 2) 

MERALCO proposes that the Honorable Commission 
should first resolve the AWAT case before MERALCO and 
the Group A DUs commence any regulatory reset process 
for the 5RP . 
(Excerpt, MERALCO,P1 General Comment 2) 

TRANSCO TransCo’s COUNTER-PROPOSAL 
Simplify the determination on the Lapsed 
Period. 
• Do not pursue the plan to use RORB; 
Employ the principles of PBR in developing a 
simplified method to address the lapsed 
period. 
• Estimate the WACC based on the 
year when the fourth Rate Reset was 
originally scheduled. Use this WACC instead 
of the 12% fixed rate in the determinations 
for the lapsed per 

It should be an efficient 
and reasonable costs and 
rate of return.  

CEPALCO 
(Page 1, Section 1. Bullet 
no. 3) 

Drop the treatment of the Lapsed Period from the Issues 
Paper. Decouple the treatment of the Lapsed Period from 
the RDWR 
(CEPALCO,P1,Sec1,No.3) 

PEPOA 
(Matrix, p 11) 

Drop the treatment of the Lapsed Period from the Issues 
Paper. Decouple the treatment of the Lapsed Period from 
the RDWR 
(Excerpt,PEPOA,P11) 

LKI 
(Paragraph 9)  

For the benefit of the consuming public, it is the humble 
submission of the undersigned for this Honorable 
Commission to simplify the proceedings for the lapsed 
period. 
(Excerpt,LKI,Paragraph9) 

NASECORE 
(Paragraphs 5-7) 

The push for the 5RP without conclusive and proper action 
on 4RP is contrary to the mandate of the Commission. 
Thus, there is no basis for fixing the Wheeling Rates for the 
5th Regulatory Period without determining the fair and 
reasonable rates for the earlier Fourth. 
(Excerpt, NASECORE, Paragraph5-7) 

Real Brotarlo & Real 
Law Office 
(Pages 2-3) 

I believe the Commission will be committing a great 
disservice to the consumers if it decides to push through 
with the 5th RP without properly determining the rates for 
the Lapsed Regulatory Years, considering that based on the 
ERC’s Issues Paper, the Return on Rate Base (RORB) 
Methodology will be utilized for this period. PBR cannot be 
used for the Lapsed Regulatory Years precisely because it is 
prospective in nature. Hence, the commission will be 
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constrained to use RORB, which is an abandoned 
methodology, to fix the rates. While both PBR and RORB 
are internationally accepted methods of setting rates, this 
Honorable Commission will recall it chose to adopt PBR 
after decades of using RORB. 
(Excerpt, Brotarlo & Real Law Office, Pages 2-3) 

Rex V Tantiongco 
(Pages 1-2) 

RORB is a very well-established rate methodology. 
However, I am apprehensive about using RORB as a 
remedy for the Lapsed Period since any regulation should 
only apply prospectively and not retroactively. Utilities exist 
for the long-term and thrive under stability of regulations. If 
at all, there will be changes that will be applied in the past, 
it is to limit the rate of return granted to utilities to 12%, in 
line with Supreme Court decisions and with rate cases 
decided by ERC’s predecessors, the Public Service 
Commission (PSC), the Board of Energy (BOE) and the 
Energy Regulatory Board (ERB).  
(Excerpt, Rex V Tantiongco, Pages 1-2) 

Antonio Eduardo B. 
Nachura 
(Pages 1-4) 

In the March 2021 Issues Paper, however, the ERC is 
proposing to revert to the RORB to “determine” the rates 
for the Lapsed Period. This may pose legal challenges in 
view of the following well-entrenched constitutional 
principles.  
(Excerpt, Antonio Eduardo B. Nachura, Pages 1-4) 

Sharon S. Garin 
(Pages 3-4) 

We are all aware that rate determination, be it under RORB, 
PBR or any other methodology, will require long and 
tedious process of filing rate applications and public 
hearings. For the “Lapsed Period”, adopting RORB where 
the outcome is not necessarily favorable to any party, will 
inevitably further delay the already much and long delayed 
rate-making process for this period. 
(Excerpt, Sharon S. Garin, Pages 3-4) 
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SEZC: Attachment 
4,  
pp. 3-8 
DLPC: Attachment 
4,  
pp. 3-8 
VECO: Attachment 
4,  
pp. 3-8 
PEPOA: pp. 11-25 
NASECORE: Pars 4, 
p. 1 
Citizen Watch  

SEZC 
DLPC 
VECO 
(pp.3-8) 

We respectfully submit that it is inconsistent for the 
Honorable Commission to state that in the absence of 
any rules, the lapsed period shall be determined under 
the RORB (Cost of Service).  
 
The Commission cannot unilaterally and retroactively 
revert now to its former rules to govern performance, 
investments, costs incurred, as well as actions by all 
stakeholders involved, which have all occurred in the 
past. 
 

MERALCO  
 

Treatment of the Lapsed Period 
Various stakeholders have given their 
respective positions regarding the proposal 
on the use of the Return on Rate Base 
(RORB) methodology to determine the 
applicable rates for the lapsed period. From 
the comments submitted by the stakeholders, 
it has been acknowledged that the adoption 
of RORB for the lapsed period would run 
contrary to accepted rules on regulatory rate-
setting. In this regard, MERALCO joins the 
position of the other stakeholders that the 

Same as above.  
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Philippines: p. 3 
Real Brotarlo & Real  
Law Offices: p. 2-3 
Winston Mayo 
Ginez 
Law Office: p. 2-7 
UP School of  
Economics: p. 1-2 
Justice Antonio  
Eduardo B. 
Nachura: p.  
1-3 
Philippine National 
Oil  
Company: p. 3-4 

Since the regulatory reset immediately preceding the 
lapsed period was governed by PBR, and without any 
order or instruction from the ERC to the contrary, 
DUs have adhered to the previously approved rates 
under the last regulatory reset. We submit that a 
reversion to RORB over the lapsed period may be 
deemed arbitrary, whimsical, and capricious and are 
in fact prejudicial to all stakeholders who relied and 
acted in good faith on the continuing effectivity of the 
prevailing regulations of the Honorable Commission. 
 
Nevertheless, even assuming for the sake of argument 
that PBR would be made applicable to the so-called 
lapsed period, the same will still be infirm as such rule 
to be promulgated now or in the future to apply to the 
lapsed period is retroactive rate-making.  
(Excerpt from SEZC,DLPC,CLPC,VECO Attachment 4) 

RORB cannot be applied to the lapsed period 
without violating the principle against 
retroactive ratemaking. 
In its original comment, MERALCO noted 
that, assuming that RORB would be applied 
for the lapsed period, it is expected that 
further delays will be inevitable especially 
since the implementation of RORB at this 
point is susceptible to legal challenge that 
may further prolong the process. The true-up 
of the AWAT as against the IAR proposed by 
MERALCO in the AWAT case may be 
considered a better step to resolve the lapsed 
period. If the intent is to really to put closure 
on the lapsed period, the take off point 
should be the AWAT true-up and from there 
the parties may provide proposals to expedite 
the process.  
  
MERALCO reiterates that its pending 
application for a distribution rate true up 
which compares the interim average rate 
(IAR) and actual weighted average tariff 
(AWAT) should be the proposed final 
resolution and closure of issues for the lapsed 
period.  
 
On the comments by stakeholders to adjust 
the rate of return from 14.97% to 12% without 
changing the other approved parameters in 
the 3rd Regulatory Period, MERALCO’s 
supplemental discussion is found below. 
 
Moreover, to provide further inputs on the 
discussions regarding the treatment of the 
lapsed period, MERALCO is endorsing the 
following:  
 
(c) A study undertaken by the San Beda 
University, entitled, “POSITION PAPER ON 
THE PROPOSED APPROPRIATE 
WEIGHTED AVERAGE COST OF CAPITAL 
(WACC) DURING THE “LAPSED PERIOD” 
AND FUTURE REGULATORY PERIODS”. 
Please see Sections II, III, IV, V, VI, VII, VIII 

PEPOA 
(pp. 11-25) 

We respectfully submit that it is inconsistent for the 
Honorable Commission to state that in the absence of 
any rules, the lapsed period shall be determined under 
the RORB (Cost of Service).  
 
The Commission cannot unilaterally and retroactively 
revert now to its former rules to govern performance, 
investments, costs incurred, as well as actions by all 
stakeholders involved, which have all occurred in the 
past. 
 
Since the regulatory reset immediately preceding the 
lapsed period was governed by PBR, and without any 
order or instruction from the ERC to the contrary, 
DUs have adhered to the previously approved rates 
under the last regulatory reset. We submit that a 
reversion to RORB over the lapsed period may be 
deemed arbitrary, whimsical, and capricious and are 
in fact prejudicial to all stakeholders who relied and 
acted in good faith on the continuing effectivity of the 
prevailing regulations of the Honorable Commission. 
 
Nevertheless, even assuming for the sake of argument 
that PBR would be made applicable to the so-called 
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lapsed period, the same will still be infirm as such rule 
to be promulgated now or in the future to apply to the 
lapsed period is retroactive rate-making.  
(Excerpt, PEPOA, P11-25) same with discussion of 
SEZC, VECO, DLPC, CLPC 

and IX . 
 
(d) A study undertaken by NERA Economic 
Consulting, entitled, “Meralco Rate of Return 
Allowance over the Lapsed Period and from 
2022 onwards”. 

NASECORE 
(Pars 4, p. 1) 

The pending petition of MERALCO for a Rate Reset 
for the 4th RP in the guise of a confirmation of the 
true-up calculation of the actual weighted average 
tariff (AWAT) for the lapsed regulatory period, 
docketed as ERC CASE NO. 2020-043 RC underscores 
the need to make a proper account and treatment of 
the 4th RP before any action is taken on the 5th RP 
now foisted on consumer by the Commission. 
(NASECORE,Pars4) 

Citizen Watch 
Philippines 

If the ERC intended to apply RORB for the lapsed 
period, will the ERC need to go through another 
process of hearings and public consultations? If this is 
the case, then the delay that this would entail would be 
detrimental to the customers who have been anxiously 
waiting for the resolution of these cases. As such, we 
express our apprehension on whether RORB would be 
beneficial to customers. 
(Excerpt, Citizen Watch Phils, P3) 

Real Brotarlo Real 
Law Office 

I believe the Commission will be committing a great 
disservice to the consumers if it decides to push 
through with the 5th RP without properly determining 
the rates for the Lapsed Regulatory Years, considering 
that based on the ERC’s Issues Paper, the Return on 
Rate Base (RORB) Methodology will be utilized for 
this period. PBR cannot be used for the Lapsed 
Regulatory Years precisely because it is prospective in 
nature. Hence, the commission will be constrained to 
use RORB, which is an abandoned methodology, to fix 
the rates. While both PBR and RORB are 
internationally accepted methods of setting rates, this 
Honorable Commission will recall it chose to adopt 
PBR after decades of using RORB. 
(Excerpt, Brotarlo & Real Law Office, Pages 2-3) 
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Winston mayo Ginez 
Law Office 

The proposal in the Issues Paper (Section 12.8) that 
the rates applicable for the lapsed period shall be 
determined using RORB apparently runs counter to 
the well-established principle in rate regulation 
against retroactive rate-making. First, the use of 
RORB will apply to a period that has already lapsed. 
Second, there was nothing on record that the ERC has, 
at the onset or at the start of the lapsed period, 
communicated to electricity consumers and utilities 
alike that RORB is the rate-setting methodology 
applicable for any period not covered under PBR. This 
means that everyone, from the distribution utilities to 
the consumers, were caught unaware that RORB 
would be the applicable rate-setting methodology for 
such lapsed period. 
As a former Chairman of the LTFRB, it is my firm 
belief that the belated information on the use of RORB 
for the lapsed period poses serious legal questions on 
transparency and due process on rate-making. In the 
normal process, if the intention was to adopt RORB, 
consumers, at the onset, should have been given the 
chance to submit its comments and suggestions on 
any RORB guidelines and how such guidelines would 
be implemented. At the same time, the distribution 
utilities should have been accorded the opportunity to 
make the necessary planning and preparations in 
consideration of the ERC'S preferred methodology.  
(Excerpt, Winston mayo Ginez Law Office,P2-7) 

Ernesto M. Pernia 
PHD 

In the draft Issues Paper, you recently released, you 
sought comments on the propriety of going back to 
RORB after several years of PBR implementation, 
particularly as regards the so called "lapsed  period". I 
would like to submit that this proposition may be ill-
advised and counterproductive as it is likely to erode 
the investor confidence and economic benefits gained 
under PBR, which have contributed to the 
government’s effort at socio economic development. 
(Excerpt, Ernesto M. Pernia PHD,P1-2) 
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Justice Antonio 
Eduardo Nachura 

Retroactively applying the RORB to the Lapsed Period 
can be reasonably seen as changing the rules of the 
game after the game has already been played. Such 
situation clearly contravenes the basic idea of due 
process which is the sporting idea of fair play...A clear 
line must be drawn between the ERC’s power to adjust 
interim rates and its power to set and change a 
methodology for rate setting. The ERC’s power to 
adjust interim rates previously set is but a facet of its 
quasi-judicial powers. ERC has all the right to change 
rates, subject to parameters it previously imposed. 
However, the ERC’s power to issue rules governing 
how these previous rates are set, and how these are 
supposed to be changed, is an adjunct of its quasi-
legislative power. Oft repeated is the principle that 
prospective application of quasi-legislative acts is at 
the core of due process. Thus, it may be both improper 
and imprudent for the ERC to proceed with its current 
proposal since its power to adjust provisional rates 
emanates from a totally different delegated authority. 
(Excerpt, Justice Antonio Eduardo Nachura, P1-3) 

Rex V. Tantiongco, 
Ph.D. (H.C) 
Philippine National 
Oil  
Company 

RORB is a very well-established rate methodology. 
However, I am apprehensive about using RORB as a 
remedy for the Lapsed Period since any regulation 
should only apply prospectively and not retroactively. 
Utilities exist for the long-term and thrive under 
stability of regulations. If at all, there will be changes 
that will be applied in the past, it is to limit the rate of 
return granted to utilities to 12%, in line with Supreme 
Court decisions and with rate cases decided by ERC’s 
predecessors, the Public Service Commission (PSC), 
the Board of Energy (BOE) and the Energy Regulatory 
Board (ERB).  
(excerpt, Rex V. Tantiongco, Ph.D (H.C)Philippine 
National Oil Company, P3-4) 

19 N/A AGHAM 
Annex A, Page 4 

The Honorable Commission must strike a balance between 
the interest of the customers and DUS by reducing 
electricity rates while implementing a fair rate of return that 
encourages investment and ensures the maintenance of 
performance standards. 

Alyansa ng 
mga 
Grupong 
Haligi ng 
Agham at 
Teknolohiya 

AGHAM respectfully reiterates its proposal 
that for the Lapsed Period and the 5RP, the 
Honorable Commission should adopt a 
twelve percent (12%) rate of return following 
the Supreme Court in the case of Republic v. 
MERALCO (G.R. No. 141314, April 9, 2003). 

Same as above.  
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para sa 
Mamamayan 
(AGHAM) 
MANUEL 
LAW 
OFFICE 

 
Notably, this case has not been superseded 
nor abandoned by any other subsequent 
jurisprudence and is still considered in effect 
in the Philippines. In fact, to our knowledge, 
the government continues to adopt the 12% 
rate of return for other utilities in the 
Philippines and electric utilities should not be 
exempted from this application. This is 
clearly evident from the comments of various 
stakeholders emphasizing the application of 
this 12% rate of return. Even the most 
prominent individuals who are highly 
respected in their fields of expertise, share 
this view of AGHAM. Among these, are 
distinguished legal expert, Supreme Court 
Justice Antonio Eduardo Nachura, renowned 
economic manager Secretary Ernesto Pernia, 
and even former Chairman of the Energy 
Regulatory Board, Rex V. Tantiongco. Truly, 
it is not due to the coincidence that all of 
them agree that a reasonable rate of return is 
12%, but it is because this rate of return has 
solid legal, economic and financial basis. 
 
Ultimately, the imposition of this fixed 12% 
return will result in a reduction in the rates of 
the DUs. This formula is simple and will 
address the "uncertainties"2 which the 
Honorable Commission admitted and will be 
favorable to consumers. In this formula, only 
the rate of return will need to be changed so 
it will be easy to implement and will very 
clearly result in refund across all utilities. 
 
This formula is simple and will not entail a 
tedious process of hearings and filing of 
applications where there is no assurance that 
the outcome will be favorable to consumers. 
In this formula, only the rate of return will 
need to be changed so it will be easy to 
implement and will very clearly result in 
refund across all utilities. 
 
Please note that the 12% rate of return will be 
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speedier and beneficial to customers as it 
would be straightforward and would strike 
the balance between the interest of the 
customers and utilities. 

20 N/A   (b) the application of a fixed twelve percent (12%) 
reasonable rate of return; and  

Real Brotarlo 
and Real Law 
Offices 

To expedite the determination of the rate for 
the Lapsed Period, I have proposed in my 
April 12, 2021 letter that the rate of return for 
the Lapsed Period be reduced to twelve 
percent (12%) while maintaining all the same 
parameters used for their existing rate under 
PBR. This will avoid a prolonged discussion 
of all the legal and procedural issues 
attendant to the review of the rate 
components during the Lapsed Period where 
no rules were put in place. As repeatedly 
highlighted in said letter, this uncomplicated 
solution will spare the consumers and this 
Honorable Commission from exhaustive 
litigation, while ensuring that the consumers 
reap the benefits of the refund, reduced rates, 
and allow all concerned parties to finally 
devote all efforts to the implementation of 
the 5th RP. The twelve percent (12%) 
regulated return is jurisprudentially accepted 
as highlighted in Republic vs. MERALCO  
and Lawyers Against Monopoly and Poveåy 
vs. MERALC0 , which have not been 
overturned. 
 
Based on the foregoing, I reiterate that this 
proposal to fix the rate of return at twelve 
percent (12%) should be applied both to the 
Lapsed Period as well as for the 5th RP. This 
proposition is duly supported by several 
other parties such as Alyansa ng mga 
Grupong Haligi ng Agham at Teknolohiya 
para sa Mamamayan, former Chairman of the 
Land Transportation Franchising and 
Regulatory Board, Atty. Winston M. Ginez, 
including Retired SC Justice Antonio 
Eduardo B. Nachura, who is considered a 
legal authority on this matter. 

Same as above 
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21 N/A Winston Mayo Ginez to adopt a regulated rate of return of 12%  Winston 
Mayo Ginez 

I maintain my position that there is sound 
legal basis for the ERC to consider adopting a 
regulated rate of return of 12% for electric 
utilities in setting their rates in as much as 
that is an established and adopted rate of 
return for public utilities by various 
administrative and judicial bodies. I have 
read the comments of Former Secretary of 
Socioeconomic Planning of the National 
Economic and Development Authority 
(NEDA) Ernesto Pernia, Former Chairman of 
the Energy Regulatory Board Rex 
Tantiongco, Retired Justice of the Supreme 
Court Antonio Eduardo Nachura, and 
Congresswoman Sharon Garin and note that 
we ail echo the same view that in order to 
strike a balance between the interests of the 
consumers while ensuring investment and 
performance from DUs, the ERC should 
adhere to prevailing regulatory practices and 
Decisions of the Supreme Court by setting the 
rate of return of the DUS to twelve percent 
(12%). This 12% rate of return can very well 
be applied to the lapsed period and the 
succeeding regulatory periods. 
 
In sum, while we understand the imperative 
need to undertake the long delayed 
regulatory reset process of the various 
distribution utilities entering performance-
based regulation, the same must still adhere 
with long accepted principles of rate making 
all while considering both the consumers and 
the distribution utilities who will inevitably 
be affected by the same. 

Same as above 

22 Weighted Average 
Cost of Capital 
 
Annex A. Proposed 
RDWR, Section 4.11 
Annex B. Issues 
Paper, Section 5.3 

MERALCO 
(Pages 10-11) 

We are thus proposing that a simple reasonable rate of 12% 
be used irrespective of the rate of returns during the time 
the assets were acquired. This is the same reasonable return 
affirmed by the Supreme Court and was used in rate 
settings for decades. Just last week, news outfits reported 
that the revised concession of Manila Water with the 
government used a fixed 12% return.  
 
WACC may be more appropriate for countries with more 
stable markets than countries, like the Philippines, whose 

TRANSCO TransCo’s COMMENTS 
A number of stakeholders argue for the use of 
the 12% fixed rate of return instead of the 
weighted average cost of capital (WACC) in 
estimating the rate of return. The basis center 
on the following: 
• Jurisprudence: Supreme court 
rulings 
• Regulatory practice in the privatized 
water distribution and sanitation: the revised 

It should be reasonable 
rate of return. 
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WACC values will be more vulnerable to swings in the 
economy. A simpler and more stable determination of a fair 
return would avoid any further complications in 
implementing PBR going forward. 
 
(Excerpt, MERALCO, p10-11) 

concession agreement between the MWSS 
and the Manila Water Company employs the 
fixed 12% nominal rate of return. 
• Ease in regulatory determination: No 
estimation needed compared to the WACC 
• Lower than the 15% regulatory 
determination of the Commission for the 
Distribution Utilities (DUs) 
 
TransCo’s COUNTER-
COMMENTS/PROPOSAL 
1. Maintain weighted average cost of 
capital (WACC) in measuring rate of return.  
• WACC captures the opportunity cost 
of capital of the regulated entities. 
Determination of the rate of return for 
regulated entities should not be limited to 
jurisprudence; it should also consider 
economic principles of regulation. 
• Regulatory practice in mature 
jurisdictions employ WACC in determining 
the rate of return for regulated entities.  
• WACC is not as complicated as it is 
perceived by the stakeholders.  
 
Prior to the 2021 revision of the Concession 
Agreement between the MWSS and the 
Manila Water Company, Inc., the MWSS 
Regulatory Office has developed its own 
framework in the determination of the 
Appropriate Discount Rate (ADR) or WACC 
for the concessionaires of the MWSS. Now, 
Regulatory Office has the technical capacity 
to determine WACC. 
 
The Commission has also developed its 
framework in the determination of the 
WACC. These are incorporated in the 2016 
RDWR. The Commission can build on this 
framework and improve its technical capacity 
in WACC determination. 
 
• While the 12% rate of return is lower 

CEPALCO 
(Page 1, Section 1. Bullet 
no. 1) 

Adopt a uniform 12% rate of return as the return of capital 
for all entry groups. 

PEPOA 
(Pages 1-3) 

Consider a uniform 12% rate of return as the return of 
capital for all entry groups in their next reset. 
(Excerpt, PEPOA,P1-3) 

LKI 
(Pages 3-4, Paragraphs 
10-11)  

Proposes that the existing rates from the last reset process 
of the distribution utilities be utilized and for the Honorable 
Commission to adjust the rates for the lapsed period by 
adopting a just and proven rate of return of 12% (instead of 
the higher Weighted Average Cost of Capital). With this 
reduction, the lingering issue on the rates for the lapsed 
period can be resolved with finality so the ordinary 
consumers will no longer be afraid of possible further 
upward adjustments of rates with respect to this matter. 
This stability on the rates, coupled with the expected 
reduction, is a welcome relief to consumers. 
(Excerpt,LKI,p3-4) 

Robert F. Mallillin 
(Page 7, Paragraph 47) 

The WACC calculations should be reflective of the most 
current taxation policies especially on income. The range 
should somehow equate to average that of other major 
industries so as not to give too much advantage to DUs. 

Citizen Watch 
Philippines 
(Pages 2-3) 

In fact, rather than a calculation of the WACC which varies 
from period to period, it would be better if the ERC can 
adopt a uniform rate of 12% that will apply to all utilities. 
The ERC should consider recent developments in terms of 
the recently signed Revised Concession Agreement between 
MWSS and the water concessionaires. As communicated by 
Manila Water in its recent disclosures, instead of a market-
driven appropriate discount rate, Manila Water shall now 
be limited to a 12% fixed nominal discount rate. 
(Excerpt,CitizenWatch,P2-3) 

Winston Mayo Ginez 
(Page 4) 

The ERC should consider applying a 12% rate of return in 
accordance with settled law and jurisprudence.  
(Excerpt, Winston Mayo Ginez,P4) 
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Ernesto M. Pernia 
(Page 3) 

Recommends that the Commission set aside the subjective 
and cumbersome process of estimating an ADR or WACC, 
and instead set the level of return for electric utilities at 
12%, consistent with the Supreme Court’s ruling. 
(Excerpt, Ernesto M. Pernia, P3) 

than the 15% determination of the 
Commission in the Third Regulatory Reset, 
the WACC may even be lower during the 
“lapsed period” and the Fifth Regulatory 
Reset.  
 
Attachment 1 shows that the nominal WACC 
equivalent of the rate of return 
determinations of the MWSS Regulatory 
Office have gone below 12%. 
 
• When interest rates eventually go up, 
the opportunity cost of capital of the 
investors of DU’s may rise beyond the 12% 
constant rate. This will pose difficulty for the 
DU’s in sourcing funds to finance its capital 
expenditures.  
 
2. In case the 12% rate of return is 
adopted, the Corporate Income Tax should be 
removed from the building blocks of the PBR 
framework.  
The 12% fixed rate of return should be 
properly defined by the Commission. Since it 
is based on the 12% RORB and the rate of 
return given to the Manila Water, the DU’s 
are expected to draw from the 12% fixed rate 
of returns, not only the payments for the 
creditors and investors, but also the payment 
for income taxes.  
 
(PLEASE SEE "ATTACHMENT 1" IN ANNEX 
"A") 

Rex V. Tantiongco 
(Page 4) 

 I am recommending, if I may, that future rate settings 
consider adopting the well-established rate of return of 12% 
as solid step towards stability. 
(Excerpt, Rex V. Tantiongco,P4) 

Sharon S. Garin, AABIS-
OWA Party list 
(Pages 1-2) 

Thus, instead of having that tedious debate on the 
calculation of the WACC, may I propose that the rate of 
return be set at 12% which has been previously determined 
to be fair and reasonable for public utilities under 
administrative and judicial pronouncements and accepted 
even in international jurisdiction? 
(Excerpt, Sharon S. Garin, AABIS-OWA,P1-3) 

Agham 
(Page 4) 

AGHAM respectfully proposes that for the 5RP, the ERC 
should adopt a 12% rate of return following the Supreme 
Court in the case of Republic v. MERALCO (G.R. No. 
141314, April 9, 2003).  
(Excerpt, AGHAM, P4) 

23 
 

General Comment 
2 in relation to 
Section 5.3. 
Weighted Average 
Cost of Capital 
(WACC) 

  
  

MERALCO 
(Pages 10-11) 

We are thus proposing that a simple reasonable rate of 12% 
be used irrespective of the rate of returns during the time 
the assets were acquired. This is the same reasonable return 
affirmed by the Supreme Court and was used in rate 
settings for decades. Just last week, news outfits reported 
that the revised concession of Manila Water with the 
government used a fixed 12% return.  
(Excerpt, MERALCO P10-11) 

PEPOA The comments from these parties share a 
common thread: they all advocate for the 12% 
rate of return for the lapsed period. 
Most of these commenters recognize that 
there should be no retroactive rulemaking. As 
Former ERB Chairperson Rex Tantiongco 
said, "rate methodology is forward looking", 
while Former Justice Antonio Nachura 

Same as above 
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 Real Brotarlo and Real 
Law Offices 
(Page 3) 

To avoid similar problems in the future, the ERC should 
avoid the use of WACC as the rate of return under the 
RDWR. The ERC can continue adopting PBR but change 
the WACC with a simple rate of return of 12% which has 
deemed as acceptable under current regulatory practice and 
jurisprudence. 
(Excerpt, Real Brotarlo and Real Law Offices,P3) 

emphasized the principle that "prospective 
application of quasi-legislative acts is at the 
core of due process". PEPOA agrees with 
these sentiments. The illustrations of Mr. 
Tantiongco on the dangers of retroactive 
ratemaking complement PEPOA's original 
comment regarding rulemaking over the 
lapsed period. In this regard, we re-submit 
our “Comment on Issues Paper Section 12.8 
Treatment of the Lapsed Period” as 
Attachment 1. 
While 12% has been part of past Supreme 
Court decisions and administrative rulings 
with respect to utilities’ rate of return, 
adopting a 12% rate of return for the lapsed 
period will still require the ERC to create a 
rule, and such rule will be retroactively 
applied over the lapsed period. This 
contradicts the principle against retroactive 
rulemaking, which the same commenters 
highlighted in their respective comments. 
We would like to clarify that PEPOA 
maintains its position for the Honorable 
Commission to consider a uniform 12% rate 
of return as the return of capital, for all entry 
groups, in their next reset. However, such 
rate of return should not retroactively apply 
over the lapsed period, because it will be 
tantamount to retroactive rulemaking that is 
contrary to due process. Retroactive 
rulemaking should not be done in any case: 
whether it be a rule that will shift the entire 
rate methodology, or whether the rule will 
change one of the building blocks, such as the 
rate of return. 

Citizen Watch PH (Atty. 
Teofilo Abejo) 
(Page 4) 

It is our proposal that the ERC should bring down this 
WACC of 14.97% to the acceptable 12% rate of return, which 
the Supreme Court has determined to be fair and 
reasonable, to be used in calculating the rates for the lapsed 
period without touching the other rate components. This 
proposal will no longer require a long hearing which may 
frustrate and discourage customer participation. This 
approach is better for both the utilities and customers 
considering that the lapsed period has been needlessly 
extended. 
(Excerpt, Citizen Watch PH (Atty. Teofilo Abejo), P4) 

Winston Mayo Ginez 
Law Office (Page 7) 

To be fair to the consumers, since there were no rules that 
applied during that lapsed period, the ERC can consider an 
outright reduction of the WACC to a regulated rate of return 
of 12% which has been accepted as fair and reasonable by 
the Supreme Court and is still currently being implemented 
by other regulators in the Philippines. The ERC can then 
mandate the utilities to refund the difference between the 
WACC and 12% immediately to the consumers. This 
proposal dispenses with the need to go through the lengthy 
rate proceedings under either RORB or PBR for the lapsed 
period as the only thing that ERC will need to do is to 
mandate a reduction in the rate of return. This is a "quick 
win" for the ERC. Once this proposal settles the issues 
concerning the lapsed period, the ERC can then proceed 
with its rate-setting methodology under PBR. This solution 
is effective, straightforward and fair to both utilities and 
consumers as this is supported by legal and economic basis. 
(Excerpt, Winston Mayo Ginez Law Office,P7) 

Ernesto Pernia 
(Pages 2-3) 

I respectfully recommend that the Commission set aside the 
subjective and cumbersome process of estimating an ADR 
or WACC, and instead set the level of return for the electric 
utilities at 12%, consistent with the Supreme Court's ruling. 
I also consider such rate of return reasonable, right and just 
from the perspectives of the investors and consumers and 
may well be applied to the so called" lapsed period" 2015-
2022, and beyond. This will afford utilities and their 
customers greater consistency and predictability, thereby 



Page 32 of 36 

enhancing economic efficiency and societal welfare.  
(Excerpt, Ernesto Pernia, P2-3) 

Former ERB Chair Rex 
Tantiongco  
(Page 3) 

There are ups and downs in the economy. Speaking of 
economic swings, I remember way back in the 1980s when I 
was still a Commissioner in the Board of Energy, there was 
a debt crisis and the government issued Jobo bills carrying 
interest rates of about 40%. Then there was the 1997 Asian 
Financial Crisis which led to a currency slump and rising 
debt, and other global disruptions such the US subprime 
mortgage crisis in 2007. Now since the COVID-19 has 
impacted on the financial markets and caused 
unprecedented volatility and economic shutdowns which 
may last several years, I am recommending, if I may, that 
future rate settings consider adopting the well-established 
rate of return of 12% as solid step towards stability. 
(Excerpt Former ERB Chair Rex Tantiongco,P3) 

Retired Justice Antonio 
Eduardo Nachura 
(Page 4) 

I recommend that instead of going through a complicated 
process, the ERC should come up with a mechanism to 
"determine" the rates for the Lapsed Period using a more 
simple approach of applying the 12% rate of return, which 
has been consistently determined and recognized by the 
Supreme Court as reasonable insofar as public utilities are 
concerned, while maintaining the other last approved cost 
parameters to avoid possible legal challenge against 
retroactive rate-making. the 12% rate of return may also be 
well applied to future rate-determination under the PBR as 
it has already passed the test of reasonableness. 
(Excerpt Retired Justice Antonio Eduardo Nachura,P4) 

Rep. Sharon Garin 
(Page 4) 

I request that the ERC consider discontinuing the use of the 
WACC for the determination of rate of return and use a 
fixed return of 12%. Likewise, for the Lapsed Period, ERC 
may consider a simple reduction of the rate of return from 
15% to 12%. It is highly unlikely the utilities will object to 
the 12% rate of return since this is an established and 
settled fair return. I will leave to your expertise the manner 
on how this will be carried out. I urge the ERC to consider 
these proposals as soon as practicable. Together with your 
other programs to bring down the cost of electricity, I 
believe this step will allow us as a nation to reach our goal to 
be competitive with other ASEAN economies. 
(Excerpt, Rep.Sharon Garin,P4) 
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AGHAM  (Atty. Andres 
Manuel) 
(Pages 5-7) 

In this regard, considering the absence of rules to apply for 
the lapsed period, AGHAM respectfully proposes that for all 
the regulatory years covered by this period, the ERC adopt a 
12% rate of return and accordingly recalculate the existing 
rates of the DUs using this 12% return. This will result in a 
reduction in the rates currently being implemented by the 
DUs for this lapsed period which are calculated based in a 
higher WACC of more than 12%. This formula is simple and 
will not entail tedious process of hearings and filing of 
applications where there is no assurance that the outcome 
will be favorable to consumers. In this formula, only the 
rate of return will need to be changed so it will be easy to 
implement and will very clearly result in refund across all 
utilities.  
(Excerpt, AGHAM,P5-7) 

Laban Konsyumer, Inc. 
(Paragraph 10) 

To address this, the undersigned proposes that the existing 
rates from the last reset process of the distribution utilities 
be utilized and for the Honorable Commission to adjust the 
rates for the lapsed period by adopting a just and proven 
rate of return of 12% (instead of the higher Weighted 
Average Cost of Capital). With this reduction, the lingering 
issues on the rates for the lapsed period can be resolved 
with finality so the ordinary consumers will no longer be 
afraid of possible further upward adjustments of rates with 
respect to this matter. This stability on the rates, coupled 
with the expected reduction, is a welcome relief to 
consumers. 
(Excerpt, LKI, Paragraph 10) 

24   General 
Comment 2 in 
relation to 
Section 5.3. 
Weighted Average 
Cost of Capital 
(WACC) 

 

  
  
  

Real Brotarlo Real 
Law Office 
( Pars. 10, p. 3) 

To avoid similar problems in the future, the ERC should 
avoid the use of WACC as the rate of return under the 
RDWR. The ERC can continue adopting PBR but change 
the WACC with a simple rate of return of 12% which has 
deemed as acceptable under current regulatory practice and 
jurisprudence. 
(Excerpt, Real Brotarlo and Real Law Offices,P3) 

MERALCO Proposal on the 12% Regulated Rate of 
Return instead of WACC for the 5th RP. 
 
Several stakeholders have adopted the use of 
a regulated 12% rate of return, instead of a 
Weighted Average Cost of Capital (WACC), to 
prospectively apply to the 5th RP. 
 
It is submitted that the determination of the 
applicable rate of return involves a balancing 
of interest of the DU and the consumer. As 
extensively discussed by the other 
stakeholder, MERALCO acknowledges that 
there have been statutory and jurisprudential 
basis for the 12% regulated rate of return. 
 

Same as above. 

AGHAM 
( Annex A, pp. 4-5) 

AGHAM respectfully proposes that for the 5RP, the 
ERC should adopt a 12% rate of return following the 
Supreme Court in the case of Republic v. MERALCO 
(G.R. No. 141314, April 9, 2003).  
This will result in a reduction in the rates if the DUs 
which are calculated based on a higher WACC of more 
than 12%. This formula is simple and will address the 
“uncertainties” which the ERC admitted and will be 
favorable to consumers. In this formula, only the rate 
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of return will need to be changed so it will be easy to 
implement and will very clearly result in refund across 
all utilities. 
 
Please note that the 12% rate of return will be more 
speedy and beneficial to customers as it would be 
straightforward and would strike the balance between 
the interest of the customers and utilities. 
(Excerpt, AGHAM, P4) 

As acknowledged even by the ERC, there is a 
degree of uncertainty in the determination of 
the WACC. For which reason, NGCP and the 
different DUs (group A to D) have been 
granted different WACC levels during their 
respective Final Determinations. 
 
MERALCO submits to the discretion of the 
ERC on the applicable rate of return to 
prospectively apply for the next regulatory 
period subject to compliance with due 
process requirements. 
 
To provide further inputs on the discussions 
regarding the applicable rate of return, 
MERALCO is endorsing the  
following:  
(a) A study undertaken by the San Beda 
University, entitled, “POSITION PAPER ON 
THE PROPOSED APPROPRIATE  
WEIGHTED AVERAGE COST OF CAPITAL 
(WACC) DURING THE “LAPSED PERIOD” 
AND FUTURE REGULATORY  
PERIODS”. Please see Sections VI, VIII and 
IX. 
(b) A study undertaken by NERA Economic 
Consulting, entitled, “Meralco Rate of Return 
Allowance over the  
Lapsed Period and from 2022 onwards”. 

SEZC 
DLPC 
VECO 
PEPOA 

To minimize the uncertainty and the risks that the 
tedious procedure of determining Regulatory WACC 
entails, the ERC at this time may instead adopt a 
straightforward 12%regulated rate of return. In a 
series of cases, the Supreme Court has consistently 
determined that a 12% rate of return for public 
utilities is reasonable...From the foregoing, it is clear 
that the 12% rate of return has been considered to be 
reasonable. 
(Excerpt, SEZC, DLPC, VECO, attachment 3) (Excerpt, 
PEPOA,P1-8) 

Congresswoman 
Sharon Garin 
( Annex A, pp. 4-5) 

I request that the ERC consider discontinuing the use of the 
WACC for the determination of rate of return and use a 
fixed return of 12%. Likewise, for the Lapsed Period, ERC 
may consider a simple reduction of the rate of return from 
15% to 12%. It is highly unlikely the utilities will object to 
the 12% rate of return since this is an established and 
settled fair return. I will leave to your expertise the manner 
on how this will be carried out. I urge the ERC to consider 
these proposals as soon as practicable. Together with your 
other programs to bring down the cost of electricity, I 
believe this step will allow us as a nation to reach our goal to 
be competitive with other ASEAN economies. 
(Excerpt, Rep.Sharon Garin,P4) 

Retired SC Justice 
Antonio B. Nachura 

I recommend that instead of going through a 
complicated process, the ERC should come up with a 
mechanism to "determine" the rates for the Lapsed 
Period using a more simple approach of applying the 
12 % rate of return, which has been consistently 
determined and recognized by Supreme Court as 
reasonable insofar as public utilities are concerned, 
while maintaining the other last approved cost 
parameters to avoid possible legal challenge against 
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retroactive rate-making. The 12% rate of return may 
also be well applied to future rate-determination 
under the PBR as it has already passed the test of 
reasonableness. 

Former Chairman Rex 
V. Tantiongco, Ph. D. 
(h.c) 

The RORB is a very well-established rate 
methodology. However, I am apprehensive about 
using RORB as a remedy for the Lapsed Period since 
any regulation should only apply prospectively and not 
retroactively. Utilities exist for the long-term and 
thrive under stability of regulations. If at all, there will 
be changes that will be applied in the past, it is to limit 
the rate of return granted to utilities to 12%, in line 
with Supreme Court decisions and with rate cases 
decided by ERC's predecessors, the Public Service 
Commission (PSC), the Board of Energy (BOE) and 
the Energy Regulatory Board (ERB). This can put to 
rest a long line of debates on the appropriate rate of 
return that can be used for the "Lapsed Period”... I am 
recommending, if I may, that future rate settings 
consider adopting the well-established rate of return 
of 12% as solid step towards stability. 
(Excerpt, Former Chairman Rex V. Tantiongco, Ph. D. 
(h.c),Page 3-4) 

Ernesto M. Pernia 
PHD 
 

I respectfully recommend that the Commission set aside the 
subjective and cumbersome process of estimating an ADR 
or WACC, and instead set the level of return for the electric 
utilities at 12%, consistent with the Supreme Court's ruling. 
I also consider such rate of return reasonable, right and just 
from the perspectives of the investors and consumers and 
may well be applied to the so called" lapsed period" 2015-
2022, and beyond. This will afford utilities and their 
customers greater consistency and predictability, thereby 
enhancing economic efficiency and societal welfare.  
(Excerpt, Ernesto Pernia, P2-3) 

Winston mayo Ginez 
Law Office 

The ERC should consider applying a 12% rate of 
return in accordance with settled law and 
jurisprudence.  
The ERC should consider adopting the 12% rate of 
return as established and adopted by administrative 
and judicial bodies to be the reasonable rate of return 
for public utilities. 
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There is sound legal basis for the ERC to consider 
adopting a regulated rate of return of 12% for electric 
utilities in setting their rates. 
 
The ERC should adopt a streamlined process to 
resolve the lapsed period.  
There is regulatory instability and uncertainty brought 
about by the lack of resolution on how to address the 
lapsed period. For the ERC's consideration, it is 
respectfully proposed that a streamlined process be 
adopted to address the lapsed period so that the ERC 
can continue to move forward. 
(Excerpt, Winston Mayo Ginez Law Office,P4-5) 


